record card of the historical monument into these records -as part of proceedings in which such activities are undertaken. According to the Court, in the discussed proceedings "there is no place for any activities explaining whether a historical monument included in the provincial record of historical monuments is actually a historical monument within the meaning of the Act on the Protection and Care of Historical Monuments". It can be deduced from Article 22 (3) of the Act that since the inclusion of a real estate monument, which is not entered in the register of historical monuments, in the provincial record of historical monuments does not require the consent of its owner, then "in the case of a real estate monument, the authority is not hindered in any way by such action [underline -A.O., J.P.]". The assessment of whether a real estate monument included in the provincial record of historical monuments meets the features of such a monument within the meaning of Article 3 (1) and (2) of the Act on the Protection and Care of Historical Monuments is possible in other proceedings under the provisions of the Code of Administrative Procedure, where "one of the conditions is the fact that a given historical monument has been included in the records". An example of such a procedure is the procedure conducted pursuant to Article 106 of the Code of Administrative Procedure in conjunction with Article 39 (3) of the Construction Law 3 . Such an interpretation, as argued by the Supreme Administrative Court, allows for a proper balance between the need to protect historical monuments and the sometimes countervailing interests of owners and holders of historical monuments.
Thirdly, although the heritage conservation officer is not obliged to conduct an investigation to determine whether a historical monument included in the provincial record of historical monuments is actually a historical monument within the meaning of the Act on the Protection and Historical Care of Historical Monuments, it should "indicate the grounds for such an assessment in the proceedings before the administrative court".
In spite of this, the Supreme Administrative Court held that the judgement of the Voivodeship Administrative Court was in accordance with the law since it was correctly established that the contested act was ineffective as having been issued in violation of the law. The administrative body, contrary to § § 9 and 10 of the regulation of the Minister of Culture and National Heritage of 26 May 2011 on keeping the register of historical monuments, the national, provincial and communal record of historical monuments and the national register of historic monuments stolen or exported abroad illegally 4 , has established one registration card for both the Jewish cemetery previously entered into the register of historical monuments and the immovable historical monument not yet entered into such register.
The aforementioned judgement deserves attention due to the fact that it expresses the position that it is impossible to apply the general principles of the Code of Administrative Procedure in the proceedings conducted by the provincial heritage conservation officer concerning the inclusion of the record card of a historical monument in the provincial record of monuments. The purpose of the commentary is to refer to this view.
A real estate monument is a real estate, its part or complex, being a work of person or related to his activity and being a testimony of a past epoch or event, the preservation of which is in the interest of society due to its historical, artistic or scientific value (Article 3 (2) of the Act on the Protection and Care of Historical Monuments). Deciding whether a property has all these features is undoubtedly of key importance for the inclusion of a historical monument's record card in the provincial record of historical monuments. However, the statutory regulation in this respect is -which is of significant importance -even perfunctory, as it results only from the obligation to keep such records by the provincial heritage conservation officer -in the form of records of historical monuments located in the territory of the voivodeship (Article 22 (2) of the Act on the Protection and Care of Historical Monuments).
In our opinion, such a way of regulating the above issue leads to the conclusion that it is necessary to supplement this regulation in the process of its application with norms of general significance in the order of the state of law -the standards of "special axiological load". We are referring in particular to the rules containing the principles of objective truth, harmonisation of the public interest with individual interests, trust in public authorities and proportionality, as expressed in Articles 6, 7 and 8 of the Code of Administrative Procedure.
The following arguments demonstrate that the above principles apply to each sovereign action of a public administration body. Firstly, in the absence of codification of substantive administrative law and of a law containing general principles of that branch of law, the principles expressed in the Code of Administrative Procedure are the only normative set of principles existing within the scope of administrative law. Secondly, these principles are not purely procedural but have a substantive value 5 . "The general principles of the Code of Administrative Procedure should be given a directival meaning by virtue of the fact that they constitute a normative material which, in the interpretation of procedural as well as substantive law, plays an important role in determining the content of specific legal solutions" 6 . Their relationship with substantive law is at least that doubts concerning the content or scope of the Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 16/03/2020 10:33:13 U M C S substantive rules should be resolved on the basis of those principles 7 . Moreover, the principles of material truth, the balancing of values and goods, proportionality and trust in state bodies can be interpreted from constitutional principles, at the forefront of which is the rule of law. Admittedly, administrative bodies cannot make the basis for a decision on a constitutional norm only, but they can refer to it and rely on its norms (the so-called co-application of the Polish Constitution) 8 . Consequently, it must be assumed that the issuance of any decision of an administrative body on the rights or obligations of an individual must be preceded by an examination of the factual and legal basis for such a decision, in which the body properly balances the conflicting values and goods, inspiring confidence of citizens in its conduct.
The term "real estate monument" is an undefined concept, because it refers to values of an evaluative nature. This does not mean, however, that the classification of a property as a historical monument and, consequently, the establishment of a record card for it and its inclusion in the provincial record of historical monuments, can take place without an analysis of the reasons justifying the performance of the above-mentioned activities, as well as documenting them in a proper manner. The inclusion in the regional record of monuments must result from the authority's statement that the item is characterised by features which -due to the undoubted circumstances of the case -justify granting it special protection. Therefore, only such a real estate, which meets the definition of a historical monument, can be included in the provincial record of historical monuments 9 .
In other words, conducting proceedings for the inclusion of a real estate monument record card in the provincial record of historical monuments requires an unambiguous assessment of the character of this real estate. After all, it does not raise any objections that in the event where it is found that a given building or land property or parts thereof meet the characteristics of a historical monument, the heritage conservation officer is obliged to take steps to ensure that it is covered by the required protection, including the entry of the card of this monument in the provincial record of monuments, in order to protect its substance for future generations. The principles of administrative actions reflected in the Code should be used for the proper drafting of a card for a monument, although the drafting of the card is done outside the jurisdictional process 10 . 7 J. Zimmermann, op. cit., Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 16/03/2020 10:33:13 U M C S Undoubtedly, decisions (activities) of heritage conservation authorities are not discretionary, and the legal effect of granting protection to a heritage item, which results from the fact that a record card has been prepared for it and that it has been added to the records, is a consequence of the statement that a given item meets the statutory requirements for recognition as a historical monument. For this reason, the inclusion of successive groups of cultural heritage items in the provincial record of historical monuments is usually a consequence of expanding knowledge about a specific, previously unrecorded historical object or access to previously unknown archival sources 11 .
These undisputed issues should be properly taken into account in the context of the efficiency and general accuracy of the assessment of the historic character of the property, in relation to which the authority is considering the above-described form of protection.
The jurisprudence rightly points to the quite obvious fact that the inclusion of a monument in the communal (provincial) record of historical monuments is a sovereign decision ("official statement") that this item is characterised by features justifying its coverage by a special form of protection 12 . At the same time, an opinion was expressed that the owner of a real estate monument may, in a complaint to the administrative court, question the legitimacy of including the address card of the monument in the record of historical monuments by the authority. On the basis of this assumption, it was pointed out that in such proceedings it is essential to assess whether, in view of the requirements for the protection of the public interest, i.e. the historical, artistic and scientific value of the item, it is necessary to limit the rights of the owner to dispose of and use the item freely 13 . This leads to the conclusion that contrary to the Supreme Administrative Court's judgement, in the proceedings on the building permit (permission for demolition) concerning a historical monument or in the related approval procedure before the provincial heritage conservation officer, it is not possible to effectively question the legitimacy of including a monument in the communal (provincial) record of historical monuments. Such allegations, which seem logical, may be raised only in appropriate proceedings aimed at changing the communal (provincial) record of historical monuments in the scope of removing a property, which should not be included in it any longer in the light of the regulations on the protection and care of 11 199 historical monuments. This results from the fact that the establishment of grounds for allocating a specific property with historic values: […] constitutes the factual element of the matter of designating a property to be included in the communal record of historical monuments, which is an administrative matter (matters of public administration) characterised by the subjective and material separation from the matter concerning the building permit (demolition), in which the specific construction project is subject only to agreement by the conservation authority 14 .
A different position, adopted by the Supreme Administrative Court in the commented judgement, does not contain arguments indicating what particularly important values justify a refusal to grant legal protection to a real estate owner. This is not understandable given the importance of the issue to be resolved regarding the assessment of the proportionality of the violation of constitutionally protected property rights. Such reasoning would lead to a conclusion, which was not noticed by the Supreme Administrative Court, that the role of the administrative court hearing a complaint against the activity in question would be reduced to a kind of mechanical approval of the solution adopted by the authority only after a formal assessment of the proceedings conducted by it. In a democratic state governed by the rule of law, there is no place for such an extremely formalistic approach to the administration of justice. This also applies to the administrative courts, which carry out this task through the review of the activity of public administration.
The irrationality of this position is revealed by the arguments adopted in the judgement of the Voivodeship Administrative Court in Szczecin of 31 May 2017 15 . The Court pointed out that since neither the provisions of the Act on the Protection and Care of Historical Monuments nor the provisions of the secondary legislation to the Act do not specify what is to be the basis and what form is to be taken in order to verify the legitimacy of including the card of a monument in the communal record of historical monuments, if the card contains elements required by law, and the authority having expert knowledge admitted that it subjected the data contained in the address card to verification, as a result the court can only conclude that the card has been checked correctly. In other words, in the Court's opinion, in a situation where the regulations do not specify the manner of checking the record cards of a monument or the manner of documenting this activity, any manifestation of the authority's activity in this respect should be considered correct, including the statement of the heritage conservation officer confirming that the activity of checking has been carried out.
As indicated above, such a position is not acceptable in a state governed by the rule of law. All the more so as the owner of a real estate may learn about its recognition as a historical monument, and consequently about the restriction of its ownership right, only after that fact. The provisions of the Act lead to a kind of "confidentiality" of the proceedings on the inclusion of the historic monument's card in the relevant records, because they do not even introduce the obligation to notify the owner of the ongoing proceedings or of the final activities to include the monument in the communal (provincial) record.
Similar doubts were raised by the Supreme Administrative Court when it examined a cassation appeal against the aforementioned judgement of the Voivodeship Administrative Court in Szczecin. In the decision of 13 June 2018 16 , the Supreme Administrative Court requested that the Constitutional Tribunal examine the compliance of the provision of Article 22 (5) (3) of the Act on the Protection and Care of Historical Monuments with the constitutional principles of property protection and proportionality provided for in the Convention for the Protection of Human Rights and Fundamental Freedoms of 20 March 1952 17 . The Court pointed out that this provision may be understood in such a way that it allows the property to be included as a real estate monument in the communal record of historical monuments, without providing the owner with a guarantee of legal protection against such limitation. The proceedings initiated by this question in the Constitutional Tribunal under No. P 12/18 have not yet been completed.
The commented judgement ignores all these arguments, which are crucial for assessing the legality of the reasoning adopted by the Court. The Court failed to assess whether its interpretation of substantive and procedural law is in a reasonable proportion to the restriction of the right to property. This is because the inclusion of the monument's record card in the provincial record of monuments leads to such an effect. At the same time, the Supreme Administrative Court failed to notice that this activity, which by its very nature has a strictly formal and documentary character, exerts far-reaching expropriatory effects. Including the property in this way in the system of protection imposes on its owner many additional administrative restrictions hindering or even preventing its free development. Harmonising the public interest and the legitimate interest of the citizen, pursuant to Article 7 of the Code of Administrative Procedure, is the duty of an administrative authority in every case in which it decides on the rights and obligations of an individual. There is no doubt that such cases include the case in which the judgement in question was delivered. In the judicature, there is a settled view that the above provision is not only a rule concerning the manner of conducting proceedings but also, to an equal
